
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO.: PFA/WE/38/98/NJ   

In the complaint between: 

 

G Alexander              Complainant 

 

and  

 

The Printing Industry Pension Fund             Respondent 

 
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT 

OF 1956  

 

 

Introduction: 

 

This is a complaint lodged with the Pension Funds Adjudicator in terms of section 

30A(3) of the Pension Funds Act of 1956. 

 

After an exchange of correspondence between the complainant and the respondent, 

consisting of a number of letters and other documentation, the complainant lodged his 

written complaint with my office. No hearing has been held in this matter. Accordingly, in 

determining this matter, I have relied exclusively on the documentary evidence and 

argument put to me in writing and lengthy telephonic conversations with Mr P G 

Myburgh and Mr M Deysel of the respondent and on the Report placed before me by my 

investigator, Mr N Jeram. 

 

Having completed my investigation I have determined the complaint as follows. These 

are the reasons for my determination. 

 

Background to the complaint: 

 

The complainant is Mr Gavin Alexander, a former member of the respondent. He was 
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employed by CTP Web from 16 June 1982 to 26 October 1990 at which point voluntarily 

resigned from the company. 

 

The respondent is a Printing Industry Pension Fund for SATU members duly registered 

under the Pension Funds Act of 1956. 

 

After some initial correspondence with the Financial Services Board, the complainant 

lodged a written complaint with the office of the Pension Funds Adjudicator on 17 

February 1998. The complainant has complied with the provisions of section 30A(1) 

which requires a complainant to lodge a written complaint with the relevant pension fund 

or the employer who participated in the fund before lodging it with the Pension Funds 

Adjudicator. The respondent has properly considered the complaint and have replied to 

it in writing as required by section 30A(2). The respondent has also furnished me with a 

copy of the actual relevant rules applicable to the aforesaid matter.  

 

The complaint: 

 

The complaint relates to the interpretation and application of the rules of the respondent 

and alleges that a dispute of law has arisen in relation to the fund between the 

respondent and the complainant in respect of the withdrawal benefit. 

 

Whilst the complainant was employed at CTP Web he made monthly pension 

contributions to the then NIC Pension Fund. On 1 January 1990 the complainant=s 

value in the aforesaid fund being R29 059.07 (twenty nine thousand, fifty nine rand and 

seven cents)  was transferred to the newly created Printing Industry pension fund for 

SATU members. 

 

On 26 October 1990 the complainant voluntarily resigned from his employment and 

started his own restaurant business. The complainant stopped his contributions to the  

respondent. 

 

After approximately four months the complainant returned to his local SATU office in 

Cape Town to enquire about his pension where he was informed that he was only 

entitled to his own contributions. On the basis of this advice the complainant elected to 
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leave his benefit with the respondent because he mistakenly believed that this would 

entitle him to a deferred pension. However, the complainant failed to inform the 

respondent of his aforesaid election. 

 

During August 1995 the complainant applied for this withdrawal benefit to be paid to 

him. An amount of R9 699.40 (nine thousand, six hundred and ninety nine rand and  

forty cents) was paid to him. The amount consists of the member=s contribution only.  

 

The relevant rules were as follows: 

 
Rule 12.6 

 

“If a Member becomes an Inactive Member and at the same time leaves Service, he may elect 

either: 

 

$ that his fund credit at his date of leaving service shall be retained in the fund in the 

manner provided in Rule 12.4; or 

 

$ to take a cash payment of his members portion (with the exception of any part of his 

member’s previous fund credit which relates to the employer’s contribution) at the date of 

leaving service; or 

 

$ to transfer his member’s portion at the date of leaving service to another approved 

pension fund or an approved retirement annuity fund.” 

 
Rule 12.9 

 

“If a member who becomes entitled to elect an option in terms of Rule 12.5 or Rule 12.6 

fails to make such election within one month of the date on which the benefit thereunder 

becomes payable, he shall be deemed to have elected to take his member’s portion in 

cash.” 
 

The complainant was unhappy with the aforesaid amount and expressed his 

dissatisfaction in letters dated 9 January 1996 and 4 March 1996 addressed to the 

respondent. The complainant argued that certain amendment to the rules of the 

respondent effective from 1July 1994 were applicable to him. In terms of the amended 

rules he was entitled to not only his contribution plus interest thereon, but also the 
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employer’s contribution plus interest thereon. 

 

The amended rule reads as follows: 

 
“With effect from 1 July 1994, rule 12.8 shall be amended as follows: (Amendment 11) 

 

12.8 If a member becomes an Inactive Member and at the same time leaves Service  for   

  reasons other than retrenchment or redundancy, he may elect either 

 

4) provided that his Fund Credit at the date of leaving Service is R1 800 or more, 

that his Fund Credit shall be retained in the Fund in the manner provided for in 

Rule 12.4, or 

 

5) take a cash payment of 

 

(1) his Member’s Portion at the date of leaving Service 

 

plus 

 

(2) such percentage of the Employer’s Portion in respect of him at the date 

 of leaving Service as is determined by reference to the following table:- 
 

Complete years of membership of the 
Fund at the date of leaving Service       Percentage 

 

1     10 

2     20 

3     30 

4     40 

5     50 

6     60 

7     70 

8     80 

9     90 

   10 or more               100 

 

or 

 

6) to transfer an amount determined in accordance with (b) to an Approved 

Provident Fund or to another Approved Pension Fund or Approved Retirement 
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Annuity; provided that transfer will only be made, in the case of a pension fund 

on terms and conditions laid down by the Trustees. 

 

The complainant further argued that even if the amount of R9 699.40 (nine thousand, 

six hundred and ninety nine rand and forty cents) represented the only amount due to 

him on 27 October 1990, this amount was only paid out to him on 29 December 1995. 

Hence the R9 699.40 (nine thousand, six hundred and ninety nine rand and forty cents) 

 should have been invested by the respondent, who in turn earned interest on the 

above capital amount. The complainant argues that he is entitled to interest on the R9 

699.40  (nine thousand, six hundred and ninety nine rand and forty cents). 

 

The respondent’s response in letters dated 18 January 1996 and 19 March 1996 

addressed to the complainant and a letter dated 25 March 1999 addressed to the 

Pension Funds Adjudicator may be summarised as follows:  

 

The complainant ceased to be a member of the fund due to non-payment of 

contributions as required in terms of the rules of the fund. The respondent hereafter  

referred to a series of definitions in the rules of the fund: 
 

“Active Member” shall mean a Member who pays full subscriptions to the Union in accordance 

 with the constitution of that body and is referred to in that constitution as an ordinary member 

 and “Active Membership” shall have a corresponding meaning. 

 

“Contributory Inactive Member” shall mean an Inactive Member who pays contributions to the 

Fund in terms of Rule 12.2 and “Contributory Inactive Membership” shall have a corresponding 

meaning. 

 

“Eligible Employee” shall mean an employee who is a member of the Union in terms of the 

 Union’s constitution as at 31 December 1989. 

 

“Inactive member” shall mean a member who is an inactive member of the Union in accordance 

with the constitution of that body and “Inactive Membership” shall have a corresponding 

meaning. 

 

“Non-Contributory Inactive Member” shall mean an Inactive Member who pays no contribution 

 to the Fund and “Non Contributory Inactive Membership” shall have a corresponding meaning.  
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The respondent argues that the complainant ceased contributing on 26 October 1990 

and failed to make any contributions to the fund after he had left his employment on 26 

October 1990. Further the complainant ceased to be an eligible employee as he was 

no longer employed in the Industry from the aforesaid date. Hence, on 26 October 

1990 the complainant become a Non-Contributory Inactive Member. Therefore, the 

amended rules from 1 July 1994 were not applicable to the complainant as only 

members whose active membership terminated after 1 July 1994 will and are affected 

by the new rule. 

 

In the alternative the respondent argued that even if the pension was placed in 

deferment from October 1990 and was drawn in 1995, the complainant will still only be 

entitled to his own contributions plus interest thereon. 

 

With regard to the question of interest, the respondent argued that the complainant was 

not entitled to interest in terms of the rules but only his member’s portion in cash as his 

withdrawal benefit and this was only paid to him in December 1995 when he 

approached the fund for monies due to him. This is why no interest was paid to him as 

he had taken his cash in terms of rule 12.9, which states that if after one month, the 

complainant fails to exercise his election then he shall be deemed to take his member’s 

portion in cash. 

 

Analysis of the evidence and argument: 

 

The determination of this complaint rests solely on whether the amended rules coming 

into effect on 1 July 1994 were applicable to the complaint.  

 

In order to answer the above questions one has to analyse the rules cited above 

applicable to the complainant as at 26 October 1990 when the complainant resigned 

from his work and stopped his contributions to the respondent.   

 

The respondent’s main argument is that since the complainant left the Printing Industry 

on 27 October 1990 and failed to inform them of his decision with regard his pension 

benefits, Rule 12.9 is applicable to him whereby he is only entitled to take a cash 

payment of his contributions. As already stated, Rule 12.9 is silent on the question of 



 
 

Page 7 

interest.   

 

In a letter dated 20 March 1998 addressed to the Pension Fund Adjudicator, the 

complainant states: 

 
I did not physical defer (sic) my pension in October 1990, but made an attempt to start my own 

 business and did not know whether it was successful or not. After approximately four months 

 when my business was not doing so well I went to the SATU in Cape Town and asked about my 

 pension. The SATU informed me that I would only get my share so I decided that I would leave 

 the money in the fund. The SATU did not ask me to complete any forms and they were also 

 aware that I was not employed in the trade at the time. 

 

In a letter dated 23 April 1998 addressed to the Pension Fund Adjudicator the 

respondent states: 

 
On 27 October 1990 the member disappeared from the printing industry and contributions to 

 the fund ceased with immediate effect. No further contributions were paid to the fund. The fund 

 was further not aware of the member’s whereabouts. 

 

From the above I have to assume that as at 27 October the complainant did not inform 

the respondent of his election with regard to his pension benefit. In fact, the 

complainant only started making enquiries about his pension in February 1991. Further, 

the complainant did not enquire about his pension directly at the respondent, instead 

he enquired at his local SATU office and spoke to fellow employees who in turn had 

given him incorrect advice. From the above I find it strange that the complainant failed 

to make an election in terms of Rule 12.6 on 27 October 1990. Whatever his reasons, 

his failure to make the election and inform the respondent of his election forced the 

respondent to apply Rule 12.9. This was clearly the only and correct option available to 

the respondent in terms of the rules of the fund. 

 

Consequently by applying Rule 12.6 in conjunction with Rule 12.9 the complainant=s 

withdrawal date was 27 October 1990. 

 

Hence it is clear that the respondent’s rules prevailing on 27 October 1990 were 

applicable to the complainant and not any of the amendments coming into effect on the 
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1 July 1994.  Further, the former rules were correctly interpreted and applied by the 

respondent. 

 

Therefore the respondent’s main argument is upheld, accordingly I find it unnecessary 

to deal with the respondent’s alternative argument. 

 

With regard to the question of interest on the amount of R9 699.40 (nine thousand six 

hundred and ninety nine rand and forty cents) from 27 October 1990 to 29 December 

1995, the rules of the respondent are silent. The complainant contends (in a letter 

dated 29 March 1998 addressed to the Pension Funds Adjudicator) that  

 
“surely this money was not in a piggy bank but still in the fund gaining interest.” 

 

Hence, he contends that any interest earned on this money held in the fund rightfully 

belongs to him. Thus, the withholding of the interest by the respondent could be seen 

as unjustifiably enriching the fund at the expense of the complainant. The respondent 

argued that they acted in terms of rules of the fund whereby the complainant was not 

entitled to any interest on the aforesaid amount. 

 

Hence, the issue in law is whether the complainant is entitled to interest in terms of: 

 

1) Rules of the respondent 

2) Contract 

3) Principles of unjustified enrichment 

 

The rules of the fund make no provision for money kept by the respondent on behalf of 

the complainant where he failed to make the election in terms of Rule12.6.  Hence, the 

fund is silent in this regard. Consequently, sadly but truly there is no basis in the rules 

of the respondent allowing any claim for interest. 

 

From the evidence presented it is clear that there was no express or implied 

contractual agreement between the complainant and respondent in respect of interest. 

Hence, there is no claim for interest based on contract.  
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The leading case in South African law in respect of enrichment liability for interest is 

Commissioner for Inland Revenue v First National Industrial Bank Limited 1990 3 SA 

641 (A). In this matter Nienaber AJA handing down the majority judgement held (654): 

 
“... I am not aware of any principle of law which entitles one party to demand interest at the legal 

rate from another simply because the former has been deprived of the benefits and fruits of the 

money which he had paid to the latter. Baliol Investment Company (Pty) Limited v Jacobs (1946) 

TPD 269 suggests the opposite: that interest is not ipso facto recoverable; it would be payable 

only if the parties had so agreed or if the payee was in mora.” 

 

Having established above that there was no contractual agreement between the 

parties, the only basis on which the respondent could be held liable based on the 

principles of unjustified enrichment, was if the requirements of mora debitoris are met. 

The requirements of mora debitoris are as follows: 

 

1) Performance must be possible notwithstanding delay 

2) Debt must be due and enforceable 

3) The delay must be harmful 

4) Delay must be due to the fault of the debtor 

 

On the facts of this case the key requirement that needs to be analysed is whether the 

debt was due and enforceable. A debt becomes due and enforceable when the time 

period set for performance has expired or where no time period has been agreed upon, 

then before the lapsing of a reasonable period of time. Further, where no time period 

has been agreed upon then the creditor needs to demand performance from the debtor 

(van der Merwe et al  - Contract General Principles 243 - 4). 

 

The complainant was entitled to his withdrawal benefit on 27 October 1990. Hence, the 

principal debt was due and enforceable on this date. The complainant, for reasons 

discussed above elected to receive payment on 29 December 1995. Prior to this the 

complainant at no stage demanded payment from the respondent. 

 

Hence the respondent was never placed in mora in respect of the principal debt. Thus, 

the debt had never become due and enforceable. Thus the second requirement of 

mora debitoris has not been met. Consequently, it follows that there is no basis for a 
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claim of interest based on mora debitoris. 

 

Accordingly, I make the following order: 

 

Order: 

 

1. The complainant’s complaint is dismissed. 

 

 

 

DATED at CAPE TOWN this 30TH DAY of MARCH 1999. 

 

 

 

 

................................................... 

John Murphy 
PENSION FUNDS ADJUDICATOR 


